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Abstract: Children’s rights as set out in national and international instruments outline the fundamental obligations 

of society that are essential in meeting the needs of children. In Nigeria, the policies on the rights of children and 

young persons have been guided by the principles set out in the United Nations Convention on the Rights of the 

Child and the African Charter on the Rights and Welfare of the Child, as well as those in the Child’s Rights Act of 

2003. Despite this, there are still challenges to the protection of children’s rights. Using a doctrinal methodology, 

the paper examines the history of the development of children’s rights before discussing some of the theories and 

approaches to children’s rights. The paper considers that the concept of children’s rights has been appreciated in 

Nigeria, as children are recognised as an important part of the society. However, there are differences from the 

western concept of children’s rights as well as societal issues which may lead to challenges in the acceptance and 

implementation of internationally recognised standards. Ultimately, to make children’s rights a reality, the existing 

theories need to be merged with the unique cultural norms in Nigeria. 
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1.   INTRODUCTION 

This paper examines the nature and concept of children‟s rights with a view to understanding the implication of these 

rights on the protection of children. To maintain a separate body of rights for children may be unnecessary, as human 

rights codes already address the needs of children and adults alike.
3
 However, by their very nature, children are in need of 

care and protection, otherwise their rights may be repressed. Nevertheless, it is clear that children do have rights and it 

becomes important to examine whether children possess all or only some of the rights which adults possess.
4
 

In Nigeria, government policies on the rights of children have been guided by the principles in the United Nations 

Convention on the Rights of the Child (UNCRC) and the African Charter on the Rights and Welfare of the Child 

(ACRWC) as well as those in the Child‟s Rights Act (CRA) 2003, and the various States Child Rights Laws.
5
 The 

UNCRC sets out the rights of the child as a distinct subset of human rights, outlining fundamental obligations of society 

to meet the needs of children, on the assumption that greater awareness of rights better enables their realisation.
6
 

While there are many different ways in which children‟s rights can be promoted and protected, the establishment of an 

appropriate legal framework at all levels is unquestionably a central element. The UNCRC emphasises this requirement 
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and one of the most enduring contributions of international human rights law in general has been the establishment of a 

legal or normative platform for human rights within domestic law. It is upon such foundations that a diverse range of 

other activities can be built. Appropriate institutional arrangements complement and supplement this legal framework
7
 

Nigeria therefore has an obligation to protect children‟s rights under both international and domestic laws. Consequently, 

it is important that policies reflect children as rights holders and aim to protect their capabilities so that they can reach full 

potential. That is the main focus of children‟s rights. Whatever theory or approach is used, the outcome visualised is to 

give all children available likelihood of positive development in spite of their vulnerability.  

The paper examines the history and evolution of children‟s rights before discussing the theories surrounding children‟s 

rights.  

2.   CONCEPTUALISATION OF TERMS 

2.1 Child 

A child has been defined as a minor, an individual who is not yet an adult or who has not reached the age of majority.
8
 A 

minor has been defined as a person who is legally underage, has not attained the age of majority and who is denied the 

ability to freely and fully contract.
9
 

According to the Constitution of the Federal Republic of Nigeria 1999 (as amended), a child is said to “include a step-

child, a lawfully adopted child, a child born out of wedlock and any child to whom any individual stands in place of a 

parent.”
10

 In line with the UNCRC, section 277 of the CRA defines a child as a person who has not attained the age of 18. 

Similarly, section 2 of the Sokoto State Penal Code Law of 2019 provides that a child means any person under the age of 

eighteen years.  

Black‟s Law Dictionary approaches the definition of the word „child‟ in two ways. Firstly, in the law of domestic 

relations, it is used strictly as the correlative of „parent‟ and means a son or daughter considered as in relation with the 

father or mother.
11

 Secondly, in the law of negligence, and in laws for the protection of children, it is used as the opposite 

of adult and means the young of the human species (generally under the age of puberty) without any reference to 

parentage and without distinction of sex.
12

 

For the purposes of the Labour Act, Section 91 of the Act defines a child as a person under the age of 12 years, while a 

young person means a person under the age of 18 years.
13

 This takes into account the differences in physical capabilities 

between children and young persons. 

In the case of Omotola and Others v The State,
14

 Oguntade JSC in considering who is a child under criminal law stated 

that “the Criminal Procedure Act defines a child to mean any person who has not attained the age of fourteen years.” In 

that case, the court held that at the time the offence was committed, the prosecutrix was only ten years old and therefore 

she was a child.  

2.2 Right 

The Supreme Court in discussing legal rights says: 

What is a legal right? A legal right in my view is a recognisable right in law. It makes a right recognised by law and 

capable of being enforced by the Plaintiff. It is the right of a party recognised and protected by a rule of law, the violation 

of which would be a legal wrong done to the interest of the Plaintiff, even though no action is taken. 
15
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Also, Eso JSC stated that a fundamental right “is a right which stands above the ordinary laws of the land and which are 

in fact antecedent to the political society itself.”
16

 Oputa JSC went further to distinguish between a legal right and a 

fundamental right as follows: 

Not every civil or legal right is a fundamental right. The idea and concept of fundamental rights both derive from the 

premise of the inalienable rights of man - life, liberty and the pursuit of happiness. Emergent nations with written 

constitutions have enshrined in such constitutions some of these basic human rights. Each right that is thus considered 

fundamental is clearly spelt out.
17

 

Fundamental rights therefore, as distinguished from basic rights, are rights that are statutorily protected. Since the 

adoption of the Universal Declaration of Human Rights (UDHR) in 1948 three categories of rights are recognised. First 

generation rights are civil and political rights such as rights to political participation, free speech, freedom of religion, 

freedom from torture, and fair trial, considered important for the maintenance of democracy and individualism. 

Second generation rights are the socio-economic and cultural rights such as rights to shelter, medical care, education, 

work, and leisure. Third generation rights, are group or solidarity rights such as peoples‟ rights to national self-

determination and environmental and cultural integrity and healthy economic development. They build on the original 

Western concept of rights and recognise humanity as fundamentally social beings with social and communal needs.
18

 

The concept of „„Rights‟‟ cannot change human behaviour, but it „„adds an element of accountability and a legal 

framework that can be used to make governments wake up to their obligations to make things happen.”
19

 

2.3 Children’s Rights  

Children‟s rights are the human rights of children with particular attention to survival, development, protection and 

participation rights.
20

 They are understood as fundamental claims for the realisation of social justice and human dignity 

for children.
21

 Just like human rights more generally, children‟s rights originated from the quest for human dignity and 

social justice.
22

 Children‟s rights are set out in the UNCRC and other international and regional human rights instruments 

including the UDHR and the International Covenant on Civil and Political Rights.
23

 

The UNCRC uses language indicative of intent to impose human rights obligations protective of children on both state 

parties and private actors.
24

 Children‟s rights thus stem from their autonomy, dependence, and capacity for development. 

However, children‟s rights ultimately flow from their essential humanity. As human beings, children deserve the kind of 

dignity, respect, and freedom from arbitrary treatment that rights signal.
25

 

3.   HISTORY OF CHILDREN’S RIGHTS 

At the beginning of the 20th century, children virtually had no rights as they were considered to be merely little adults 

who could be easily enslaved as factory workers. They had few rights and were afforded no special kindness. They were 

not considered to be in a special stage of development that required nurturing and care.
26

 

Subsequently, a focus on issues relating to children commenced. There were a number of different catalysts but the most 

important were the reactions to the plight of exploited working children and horror at the sexual exploitation of children. 

The concern about the situation of children in times of war galvanised international organisations to focus on the impact 
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of these phenomena on children. The international community began to make effective use of legal instruments to 

reinforce their broader efforts to eliminate abuses and to encourage the adoption of specific remedial measures by states. 
27

 

After the creation of the International Labour Organisation (ILO) in 1919, many of the international labour standards 

adopted centred directly on the rights of children in the labour field. The League of Nations also played a major role in the 

areas of trafficking, exploitative labour, and slavery. Article 23 of the League‟s Covenant provided inter alia:  

Subject to and in accordance with the provisions of international conventions existing or hereafter to be agreed upon, the 

Members of the League:  

Will endeavour to secure and maintain fair and humane conditions of labour for men, women, and children, both in their 

own countries and in all countries to which their commercial and industrial relations extend, and for that purpose will 

establish and maintain the necessary international organisations;  

Undertake to secure just treatment of the native inhabitants of territories under their control;  

Will entrust the League with the general supervision over the execution of agreements with regard to the traffic in women 

and children, and the traffic in opium and other dangerous drugs
28

  

The adoption of the Declaration on the Rights of the Child was the most significant action taken by the League of Nations 

in relation to children. It was largely as result of the work of Eglantyne Jebb, the founder of Save the Children Fund UK. 

The Declaration was adopted by the League of Nations in 1924
29

 states that: 

The child must be given the means requisite for its normal development, both materially and spiritually.  

The child that is hungry must be fed, the child that is sick must be helped, the child that is backward must be helped, the 

delinquent child must be reclaimed, and the orphan and the waif 
30

 must be sheltered and succoured.  

The child must be the first to receive relief in times of distress.  

The child must be put in a position to earn a livelihood, and must be protected against every form of exploitation.  

The child must be brought up in the consciousness that its talents must be devoted to the service of its fellow men.  

The Declaration has been widely portrayed as the crucial moment in international efforts relating to children. It formed 

the roots of much of  the  developments  of  children‟s  rights  policy  and  programming in the years since, with the emph

asis on meeting children‟s basic needs so that theyare  able  to  develop  as  valuable  members  of  the society,  and  on  

calling  „duty‐bearers‟  to  account  for  how  they fulfil their obligations to children. 
31

  

The creation of the United Nations in 1945 was a period in which the emphasis was on the building and consolidation of 

the human rights regime as a whole, combined with the non-differentiation of children‟s rights from other human rights.
32

 

The three major instruments
33

 adopted after World War II showed a shift towards affording rights to children as well as 

adults. For instance, the UDHR mentions children in two places namely in articles 25 and 26(3).  

In 1948, the International Union for Child Welfare (IUCW) adopted a revised version of the Declaration of the Rights of 

the Child. In essence, it reaffirmed the principles contained in the Geneva Declaration and asserted, in the name of “men 

and women of all nations” that “Mankind owes to the child the best that it has to give”. They sought to match rights with 

duties, by insisting that along with these rights went a “duty to meet this obligation in all respects”.
34
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Subsequently, the 1959 Declaration on the Rights of the Child was another significant development due to its recognition 

of the concept of children‟s rights. At the time, none of the major international human rights instruments, including the 

UDHR used the term children‟s rights or rights of the child.
35

 Instead, it was assumed that since the overall corpus of 

human rights applied to children in the same as to all other groups, there was no need to give particular recognition to 

children.
36

 

In  1979,  the  International  Year  of  the  Child,  the Polish government proposed  to  the  General Assembly of the 

United Nations that there should  be  an  international  treaty  to  protect  children‟s  human rights.
37

 Over ten years after, 

the UNCRC was drafted and it was adopted in 1989. The UNCRC affords protection to children by combining civil, 

cultural, political, social and economic rights into a document specifically for children. After the adoption, the United 

Nations Children‟s Fund (UNICEF) organised a World Summit for Children in 1991, which enhanced the profile of 

children‟s issues generally and mobilised support for the UNCRC. The UNCRC was intended to represent a global 

commitment to children‟s rights.
38

 

Later, the Committee on the Rights of the Child was set up and began the task of establishing its procedures. The UN 

Commission on Human Rights mandated several child-specific special procedures (special rapporteurs) and for the first 

time, placed on its agenda a comprehensive item dealing with all aspects of children‟s rights.
39

 UNICEF began the 

process of seeking to re-orient its priorities and its programming to reflect a UNCRC based approach to its work.  

In 1999, the International Labour Conference adopted a new convention concerning the Prohibition and Immediate Action 

for the Elimination of the Worst Forms of Child Labour‟, which marked a major step forward in the international battle 

against the exploitation of child labour. In the following year, the General Assembly adopted two Optional Protocols to 

the UNCRC namely the Optional Protocol on the Involvement of Children in Armed Conflict and the Optional Protocol 

on the Sale of Children, Child Prostitution and Child Pornography.
40

 The close of the 20th century thus witnessed the 

establishment of a normative framework for children‟s rights which would have been unimaginable even a quarter of a 

century earlier. The UNCRC has therefore shaped a fundamental transformation of the law governing children.  

In Nigeria, the welfare of children was first statutorily recognised in 1943, through a Children and Young Persons 

Ordinance.
41

 This later became Chapter 31 of the Laws of Nigeria as revised in 1948,
42

 and was retained as Chapter 32 of 

the Laws of the Federation of Nigeria and Lagos as revised in 1958.
43

 The Ordinance (now termed Act) was made 

applicable to Lagos in 1946, was extended to the Eastern and Western Regions of Nigeria by Order-in-Council No.22 of 

1946 and was enacted for Northern Nigeria in 1958.
44

 On the adoption of a state structure in 1967, many States enacted 

their own Children and Young Persons Laws (CYPL) which are almost identical to the original legislation as amended.
45

 

Nigeria ratified the UNCRC on 19
th

 April 1991. The UNCRC stipulates that “State Parties shall undertake all appropriate 

legislative, administrative and other measures for the implementation of the rights recognised in this Convention.”
46

 The 

first attempt to fulfil Nigeria‟s obligation under the UNCRC was initiated by the National Commission for Women (Now 

Ministry of Women Affairs and Youth Development) in 1992.
47

 Working in collaboration with the UNICEF and other 

experts, a draft children‟s law was produced, principally aimed at enacting the principles enshrined in the UNCRC.
48

 

However, it was more than a decade later that the National Assembly passed the Bill into law in July 2003. It received the 
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assent of the then President of the Federal Republic of Nigeria, Chief Olusegun Obasanjo
49

 in September 2003 and was 

promulgated as the Child Rights Act 2003. The adoption of the UNCRC represented a significant milestone in the 

movement towards the entrenchment of clearly definable rights for children.
50

 The CRA is now the primary Nigerian law 

which sets forth legal obligations of all duty bearers.
51

  

4.   THEORIES AND APPROACHES RELATED TO CHILDREN’S RIGHTS 

In theory, children‟s rights are essentially the same as rights afforded to adults. However, the conventional view of rights 

implies fully rational, autonomous individuals who can exercise free choice and require freedom from governmental 

interference, a position that children are unable to assume.
52

 The objection to children having rights is a feature of the will 

or choice theory of rights. This theory submits that children lack certain rights accorded to adults because they lack the 

capacity for autonomous decision making that is required for the exercise of those very rights.
53

 Thus, decision making 

autonomy is seen as a precondition for the exercise of many important rights such as the right to vote.
54

 In spite of that 

however, some attempts have been made to assign the theory as applicable to children, an attempt that is quickly 

condemned as a means of advocating that children make decisions for themselves.
55

 

An opposing theory of rights, the interest or benefit theory on the other hand argues that the purpose of rights is not to 

protect individual assertion but certain interests.
56

 Rights are said to be benefits secured for persons by rules regulating 

relationships. Thus, rights are seen as the protection of an interest of sufficient importance to impose on others certain 

duties whose discharge allows the right-holder to enjoy the interest in question  .The theory covers all types of rights and 

all types of right-bearers independent of any choices made by such right bearers.  

A recurring theme in the literature on children‟s rights centres on perceptions of children‟s capacity, or incapacity, to 

decide for themselves. The caretaker thesis of rights poses the question: What would the child want if he/she was mature 

enough to decide for him or herself? Infants and young children are dependent on adults to exercise, or claim some rights 

on their behalf. Simply put, the caretaker thesis assumes responsibility for protecting the child‟s rights because the child is 

not yet considered competent to exercise these rights. For example, the onus is on the adult to choose what the child 

would choose if competent to make choices, and choose with regard to the interests of the adult the child will become.
57

 

The caretaker thesis can be distinguished from the liberationist approach which emphasises children‟s equality with adults 

and argues for them to have the same fundamental human rights and freedom. A middle way between these positions 

holds that rights should reflect children‟s developing competence, offering them protection as long as they need it 

combined with empowerment as soon as they are ready for it, with restrictions on their freedom and autonomy only where 

these can be justified in terms of maximising their future choices.
 58

 

Similarly, another approach to children‟s rights focuses on the capability of each human being. According to the 

capabilities approach, every human being has a moral claim to be afforded full human dignity, regardless of their capacity 

for rational or reasoned participation in public or civic life.
59

 Under this approach, „capabilities‟ refers to the opportunities 

each human being has for functioning and choice. Thus, the capabilities of each and every person, children included, must 

be protected. The approach begins from an idea of social justice, followed by a list of central human capabilities that are 

relevant to the idea of a life worthy of human dignity. These capabilities include the following: 
60
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i. Life. The opportunity to live a human life of normal length without dying prematurely, or having a life not worth 

living. 

ii. Bodily health. Being able to have good health, and be adequately nourished. 

iii. Bodily integrity. Being able to move freely from place to place; to be secure against violent assault, including sexual 

assault and domestic violence. 

iv. Senses, imagination, and thought. Being able to use the senses, to imagine, think, and reason protected by guarantees 

of freedom of expression with respect to both political and artistic speech, and freedom of religious exercise.  

v. Emotions. Being able to have attachments to things and people outside ourselves; to love those who love and care 

for us, to grieve at their absence. Not having one‟s emotional development blighted by fear and anxiety.  

vi. Practical reason. Being able to form a conception of the good and to engage in critical reflection about the planning 

of one‟s life.  

vii. Affiliation. Being able to live with others, to recognize and show concern for other human beings, to engage in 

various forms of social interaction. Also self-respect and being treated as a dignified being whose worth is equal to 

that of others.  

viii. Other species. Being able to live with concern for and in relation to animals, plants, and the world of nature.  

ix. Play. Being able to laugh, to play, to enjoy recreational activities.  

The above capabilities are believed to be essential in achieving social justice for each and every person. By establishing 

that all human beings have certain fundamental entitlements, the capabilities approach justifies why children should be 

recognised as rights bearers. It also justifies why the UNCRC and national constitutions recognise various rights for 

children due to their welfare needs.
61

 According to the Capabilities approach, children should be afforded the maximum 

scope for decisional freedom consistent with capacity for rational and reasoned forms of choice, or judgment.
62

 

The theory holds that rights and capabilities are connected, rights without capabilities are meaningless. It then follows that 

government action is required to provide the social and economic conditions for the realisation of capabilities. Ultimately, 

all basic liberties accorded to children require government action, including the inhibition of harmful action by others.
63

 In 

doing so, the special status of children means that children require more support from the government in order for their 

capabilities to be developed. In so far as children are entitled to human dignity up to the same threshold as adults, getting 

them to that threshold may require special policies.
64

 The theory thus holds that once the abilities of children are not 

developed to the threshold level of each capability, they do not have the opportunity to reach full potential.  

Another popular interpretation of children‟s rights categorises the Articles of the UNCRC as either protection rights, 

provision rights or participation rights. Arguably, acting in the best interests of the child is an example of a protection 

right; the „caretaker‟ thesis can then be interpreted as a provision rights thesis; and the will thesis aligns with children‟s 

participation rights.
65

  

In Nigeria, society has long recognised the importance of children‟s rights. It is therefore essential to identify an approach 

to children‟s rights that is sympathetic to differences in culture. An approach which is sympathetic to such differences 

infuses cultural legitimacy and efficacy to the whole concept of children‟s rights.
66

 However, promoting a regime of 

children‟s rights which is founded upon the UNCRC and also informed by cultural heritage can be a challenge. It would 

involve the implementation of children‟s rights in a culturally appropriate manner while ensuring that harmful practices 

are not promoted.
67

 While the western outlook attaches great importance to individual interest, autonomy, universality, 

and neutrality, the traditional African culture stresses the common good, social practices and traditions, character, 

                                                           
61 Ibid. 
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64 Ibid, 562 
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solidarity and social responsibility.
68

 The Nigerian child is considered to be an important part of that society and 

traditional African culture recognises the worth of children and the need to protect them.
69

 Thus the concept of children‟s 

rights is not new to our culture and the rights of children are upheld. Ultimately, to make children‟s rights a reality, the 

existing theories need to be merged with the unique cultural norms in every society. 

5.   CONCLUSION 

The concept of children‟s rights has undergone a remarkable transformation in the last century. It is essential and in the 

interest of Nigeria that the progress continues. The will no doubt serve the next generation and place the society in a 

positive direction. The realisation of children‟s rights is important for the development of any society. In Nigeria, there is 

a wide range of laws and policies regarding children. However, without coordinated efforts towards awareness and 

implementation, little impact can be made towards the protection of children‟s rights.  

This paper has reviewed the history of children‟s rights and examined the various theories relating to children‟s rights. 

The concept of children‟s rights has been appreciated in Nigeria, as children are recognised as an important part of the 

society. However, there are differences from the western concept of children‟s rights as well as societal issues which may 

lead to challenges in the acceptance and implementation of internationally recognised standards.  
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